
STATE OF INDIANA ) IN THE DELAWARE CIRCUIT COURT

COUNTY OF DELAWARE ) CAUSE NO.: 18002-1709-PL-000095

THOMAS BRACKEN

Plaintiff,

V.

The CITY OF MUNCIE, Indiana, acting by
and through its several officers and bodies;

the CITY OF MUNCIE REDEVELOPMENT
COMMISSSION, collectively and by
its individual members;
CITY OF MUNCIE ECONOMIC
DEVELOPMENT COMMISSION,
collectively and by
its individual members
the COMMON COUNCIL OF THE
CITY OF MUNCIE, collectively

and by its individual elected members,

VVVVVVVVVVVVVVVVVVV

Defendants.

PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW
AND JUDGMENT

This matter comes before the Court 0n the Plaintiffs motion for preliminary

injunction, Which was consolidated With the merits and heard by the Court on

November 29, 2017. The Court, having taken this matter under advisement, and

being duly advised, now enters its Findings of Fact, Conclusions of Law and

Judgment in favor of Defendants and against Plaintiff.



FINDINGS OF FACT
THE MADJAX PROJECT

1. The “MadJax” building is located in downtown Muncie. Tyler

Testimony; Stip. fl 3.

2. It is a commercial building consisting of more than 83,000 square feet

and is one of the largest buildings in downtown Muncie. Tyler Testimony; Stip. 1T 3.

3. In addition to its size and location, the building is unique due to the

quality 0f its roof, its sprinkler system, and its sturdy construction. Tyler

Testimony.

4. The building sat vacant for several years. Donati Testimony; Bracken

Testimony.

5. Sustainable Muncie Corporation (“SMC”) is a non-profit organization

that grew out of a committee of concerned citizens from many public and private

institutions and from individuals from many different industry sectors. Tyler

Testimony.

6. The committee iiicluded lawyers, academics, public officials,

accountants, bankers, representatives from charitable foundations, representatives

from Ball State University (“BSU”), representatives from the local hospital, and

other community leaders. Tyler Testimony.

7. The committee evolved into SMC, a non-profit corporation seeking t0,

among other things, help prepare Muncie for future economic growth. Tyler

Testimony.



8. Through grants and other fundraising, SMC was able to purchase the

MadJax building and begin to make significant renovations and repairs. Tyler

Testimony.

9. Due to the efforts of SMC, the MadJaX building was put back into use

as SMC was able to rent space t0 commercial tenants. Tyler Testimony; Donati

Testimony.

10. By late 2017, the MadJax building: had up to 35 tenants. Tyler ‘

Testimony; Donati Testimony.

11. One tenant is a brewery that brings customers to downtown Muncie

and into the MadJaX building. In addition to serving as a gathering place for food

and drink, the brewery gives lessons on brewing and provides other services to the

community. The owners of the brewery invested more than $300,000 of their own

money to locate in the MadJax building. Tyler Testimony; Exhibit 19, p. 9.

12. The MadJax building also contains a unique print shop With the oldest

continuously operating letter press in the country. It has multiple large presses

weighing several thousand pounds each. The unique layout and structure of the

MadJaX building allows the print shop to operate its presses without the type of

building modifications needed in other facilities. Paying for that type of structural

modification would have put them out of business. Exhibit 19, p'. 8.

13. Another business known as the Book Arts Collaborative provides

unique bookbinding services. Tyler Testimony.

l4. Ball State University already maintains a presence at the MadJaX



building through programs offered through its School of Art. Tyler Testimény.

l5. Another tenant of the building is the “Fixed Gears” robotic program

that teaches students about robotics and encourages them to pursue engineering

careers. Tyler Testimony; Donati Testimony.

16. A11 of these entities and about two dozen more were already actively

doing business in the MadJaX facility prior to the City’s consideration of the

transaction that Mr. Bracken challenges in this lawsuit. Tyler Testimony; Donati

Testimony.

17. Purdue University has also committed to renting up to 5,000 square

feet of space in the MadJax facility. Tyler Testimony; Donati Testimony.

18. The plan for the Purdue space is to create a polytechnic school that Will

offer 13 different engineering certificates to Muncie residents in order to help

retrain the local workforce and encourage students to pursue engineering and

technical education. Exhibits 19 & 20; Donati Testimony.

l9. This lawsuit has delayed the ability to bring Purdue into the MadJaX

building. Donati Testimony.

20. There is currently a waiting list of potential tenants lined up to come

into the MaJaX building. Donati Testimony.

21. SMC has not been able to bring more tenants into the building because

work on the building is needed for the additional tenants, including Purdue. Donati

Testimony.

Makerspace



22. A critical aspect of the MadJax program is the creation of a

“makerspace” for Muncie. Tyler Testimony.

23. The concept of a makerspace is to bring creative minds together to help

each cross-fertilize their entrepreneurial ventures through shared space, expertise,

and experience. Tyler Testimony.

24. For instance, Mayor Tyler testified that just a few days before the

hearing, he found a young man at a computer in the makerspace inside the MadJax

building. When the Mayor asked what he was working on, the young man indicated

that he was working for a Silicon Valley company. Tyler Testimony.

25. Muncie is not alone in using the makerspace model. Since 2013, cities

around Indiana and around the country have encouraged economic development

through makerspace'initiatives. Tyler Testimony; Donati Testimony; Exhibits 19 &

20.

26. There are locally supported makerspaces in Fishers, Kokomo, Fort

Wayne, Evansville and many other Indiana communities. Tyler Testimony; Donati

Testimony; Exhibits 19 & 20.

27. Just down the road from Muncie, the City of Anderson spent $13

million in tax revenue to build a makerspace. Its impact was immediate, as makers

flocked to it. Tyler Testimony; Donati Testimony; Exhibits 19 & 20.

28. The weekend before the hearing in this matter, MadJax hosted a

gathering of “makers” where more than a 100 makers came to the facility to explore

it. Tyler Testimony.



Benefits of the MadJax Project.

29. The MadJaX project serves at least seven separate public purposes by:

a. Keeping Muncie ahead of the innovation curve through a new

means to encourage small business development;

Supporting entrepreneurs Who might not succeed in isolation,

including the 35 tenants already using the space and providing

space for new makers Who are already waiting for construction

t0 begin on new space in the facility;

Ensuring a productive use for a 83,000 square-foot commercial

building in downtown Muncie that previously sat vacant for

years;

Protecting several locally developed retail presences that are

drawing people to downtown Muncie;

Combatting the “brain drain” by providing support for key

makers and entrepreneurs who might otherwise leave the City;

Fostering the connection between arts and commerce, including

through its relationship With BSU’s art school as well as local,

state and national arts groups, including the National

Endowment for the Arts, which has for the first time provided

grant funding to Muncie;

Ensuring an educated workforce for the future to attract



employers seeking to locate and stay in Muncie, such as through

the Purdue program.

30. Moreover, maintaining the MadJax building presents the opportunity

t0 capture the investment that SMC already made in rejuvenating the building.

SMC has put considerable time, energy and resources into turning around the

MadJax building. To build a similar facility from scratch would be an enormous,

expensive undertaking that would waste what SMC has already invested. Tyler

Testimony; Donati Testimony; Exhibits 19 & 20.

COMMUNITY SUPPORT FOR MADJAX

31. The City Council heard from the public about MadJax at two meetings.

One occurred on August 7, 2017 and one on September 11, 2017 meeting. Exhibits

19 & 20.

32. Almost all of the speakers at those meetings supported the MadJaX

project. Exhibits 19 & 20.

33. Cory Sharp — the director of the Purdue polytechnic program ——

explained that his program will use 5,000 square feet to “cultivate . . . young talent.”

He indicated that these efforts were “really critical because advanced

manufacturers (Magma Powertrain, for example) have a lot of automation needs and

a highly skilled workforce is needs to support those kinds of companies.” Exhibit 19,

p. 9.

34. Mr. Sharp also explained that the polytechnic program Will ofi'er

certificate programs for incumbent workers in order to help the existing workforce



as well as offer “customized training for area manufacturers.” Exhibit 19, p. 9-10.

35. Betty Brewer, the president of the Muncie Arts and Culture Council

(“MACC”), stated that the MACC engages in a number of programs at the MadJaX

facility, including hosting exhibitions, performance art associated workshops and

speakers from Indianapolis. She indicated that the National Endowment for the

Arts’ (“NEA”) support of Mhncie would not have happened Without MadJax, Which

will now host a dozen artists-in-residence from around the country. She explained

that this was a “gateway grant” that may lead to additional support from the NEA

in the future. Exhibit l9, p. 10.

36. Mr. Arne Flaten, the Director of the School of Art at BSU, supported

the project because of the connection BSU has already fostered With MadJaX. He

identified MadJax as a “once in a generation opportunity.” Exhibit 19, p. 10.

37. The project received similar support at the September 11, 2017

meeting of the City Council. Exhibit 20.

38. Sustan Carlock — Vice president of Mursix Corporation, one of the

area’s largest employers — supported the project. She stated that employers like

Mursix need these types of projects to ensure a qualified, skilled workforce. She

explained that the area struggled retaining its skilled workers. She also said that

two global companies that recently considered locating to Muncie made the skill

level of the local workforce the first question they asked about the area. Exhibit 20,

p. 3.

39. Tim Snider from the Indiana Small Business Development Center in



Muncie explained that projects like MadJax are critical for retaining the skilled-

Workforce the City needs. In his role with small business, he has witnessed

“talented and creative people with incredible ideas and products but without the

beams to bring them to market. The biggest barrier to entry to these people is the

ability to prototype, test and produce their products. They may lack mechanical

expertise, the facilities or funds to build a shop, or have prototypes made elsewhere.

. . . MadJax has a great potential to positively alter the business and manufacturing

environment in Muncie by helping these entrepreneurs boot-strap their business in

a smart and efficient way. In essence, MadJax, like maker spaces across the

country, is taking the 01d business model of boot-strapping and re-working it into a

way to provide resources the entrepreneur needs to bring their products to market.”

Exhibit 20, p. 6.

40. Pam Harwick, an architecture professor at BSU, described how 27

architecture students are working to improve the building and described the many

initiatives and workshops that help share knowledge between Muncie

entrepreneurs and BSU students. Exhibit 20, p. 10.

41. Mr. Bracken also spoke at both hearings. He noted the “great things

that have been said” about the project and then said that “he doesn’t oppose any of

those” things that had been said. He also said that he “applauds all the efforts, arts,

makers, robotics and welcomes Purdue’s involvement.” He did not raise issues with

l

the Lease, concerns about financial information, claims of conflict of interest, or

assert that makerspaces do not work. His objection was with the MadJaX building



itself, Which he said was the “wrong building” and that this “has been his point all

along.” Exhibit 20, p. 29. Exhibit 19, p. 11.

CITY SUPPORT OF MADJAX

42. After hearing these statements, the City Council voted to approve a

transaction that would provide financial support to the MadJaX project (the

“Transaction”).

43. The Transaction is made up of a number of component phases,

including: (1) the issuance of approximately $4.5 million in bonds (the “Bonds”); (2)

a loan of the Bond proceeds (the “Loan”) to SMC; and (3) the lease (the “Lease”) of

the MadJax building t0 the Muncie Redevelopment Commission (“RDC”). Stip. fl 4.

44. The Bond proceeds must be paid back by SMC. The Transaction

provides a funding mechanism for doing s0 through lease payments by MadJax

tenants as discussed infra.

45. At its September 11, 2017 meeting, the Council adopted Ordinance 33-

17, authorizing the issuance of the Bonds. Exhibit 21.

46. Later in that same meeting, the Council adopted Resolution 26-17,

approving the Lease between the RDC and SMC. Exhibit 22.

47. The RDC approved the Lease by resolution on August 10, 2017. Mr.

Donati did not vote on that resolution. Donati Testimony; Exhibit 17.

48. On August 16, 2017, the Lease was executed by the President and the

Secretary of the RDC.

10



49. The Lease term runs for 23 years from the first payment under the

lease. No payment has been made as of yet. Donati Testimony.

REMONSTRANCES AND LACK THEREOF

50. Mr. Bracken did not attend or speak at any meeting of the Muncie

Redevelopment Commission addressing the Transaction. Bracken Testimony;

Exhibit B.

51. Mr. Bracken left the September 11, 2017 City Council meeting after

the. City Council approved the ordinance allowing the issuance of bonds. He did not

stay to object to or discuss Resolution 26-17, which approved the Lease. Bracken

Testimony; Exhibit 19, p. 27; Exhibit B.

52. His statements at the two City Council meetings did not address the

issues he raises in this lawsuit and did not address the Lease at all. Bracken‘

Testimony; Exhibit 19, p. 27; Exhibit B.

53. Mr. Bracken did not file- a remonstrance against Resolution 26-17, in

Which the City Council approved the Lease. Bracken Testimony; Stipulation fl 14;

Bracken Testimony; Exhibit 19, p. 27; Exhibit B.

54. Mr. Bracken did not file a remonstrance against any action of the RDC.

Bracken Testimony; Stipulation 14; Bracken Testimony; Exhibit 19, p. 27; Exhibit

B.

BRACKEN TESTIMONY

55. At the hearing in this case, Mr. Bracken testified that his interest in

the MadJax project are that: (1) he fears he might be required to pay more in

11



property taxes at some future point; and (2) he finds the MadJax building to be

Visually unappealing. He would prefer if it were torn down. Bracken Testimony.

56. He has not Visited the MadJax building since ifs renaissance or been

inside the building to see What actually occurs there. Bracken Testimony

'57. He is unfamiliar with the business located there, the plans for

expansion, the demand by additional tenants for the space, or the potential for

future growth for the facility. Bracken Testimony.

58. Mr. Bracken believes that his concerns over the unattractiveness of the

exterior 0f the building are more important than job losses that would result if the

MadJax building was shuttered again. Demolishing the building per Mr. Bracken’s

desire would close the brewery, print shop, and more than two dozen other entities

currently working out of the building. It would cost people their jobs. Bracken

Testimony.

59. Mr. Bracken’s concern that property tax revenue twill be used to

support the project is ungrounded.

60. The primary means of support for repaying the Bonds are the leases

for space in the MadJax building. The tenants’ payments will be used to payback

the Bonds. Donati Testimony.

61. Mr. Donati prepared an income statement showing the various forms

of revenue MadJax already generates. Exhibit 8, p. 34.

62. Mr. Donati calculated the income from potential leases by multiplying

the available space when the building is completed against a conservative amount

12



for each lease based on what space was renting for already. Donati Testimony.

63. At the hearing, counsel for Mr. Bracken focused 0n the fact that

amounts renters must payback for construction costs of “building out” their space

were included as revenue. That revenue Will continue into future years and was

therefore added to the income statement. Mr. Donati also indicated that future

revenues from increased rents and other revenue streams would compensate for the

phase out of the repayment of “build out” paybacks. Donati Testimony.

I

64. The income statement shows that the amount SMC needs to raise in

order to make its annual payment on the Bonds. These amounts hare the

“amortization” 0f $152,305 and the bond interest of $214,285. Together, these

payments amount to $366,590. Donati Testimony; Exhibit 7 p. Bracken17.

65. Mr. Donati testified that existing lease payments already approach this

amount even though the MadJaX facility maintains a waiting list for even more

renters, like the Purdue polytechnic school. Donati Testimony.

66. Even if the revenue from leases in the MadJaX building were

insufficient, the City has made available limited-purpose economic development

funds to offset a potential shortfall. No funds would be needed from the City’s

property taxes. Donati Testimony.

67. First, the City has made available “tax increment financing” or TIF

revenue. Those revenues capture increased valuation on specific parcels within a

“TIF” district. TIF revenues are not created like other tax revenues. These are

revenues captured from new, increased valuation on parcels in the TIF district that

13



can only be used to reinvest back into that same district. The TIF revenues must

therefore be invested back into the TIF district, which would include investing them

in the MadJax project located in the TIF district. TIF funds are not available for

things like the general fund of the local school system. They are an economic

development fund to be used for economic development in the TIF district. Donati

Testimony.

68. The funds in the TIF district at issue are more than sufficient to cover

any potential shortfalls on the Bonds, a point Mr. Bracken has not disputed. Donati

Testimony.

69. The City also has available “Economic Development Income Tax”

funds. Again, the purpose to which these revenues may be put is limited to economic

development. Their use t0 support the MadJax project does not take away other

general fund revenues for the City (or the schools.) Donati Testimony.

70. The property tax back-up was‘placed in the Bonds t0 reduce the rates

on the Bond by about two percent. This reduction saved about $1.2 million dollars.

Donati Testimony.

71. The City saved this money despite not expecting to need to use the

property tax back-up at all. Donati Testimony.

72. Mr. Bracken next focuses on emails that indicate difficulties SMC

faced in the spring of 2017, approximately six months before the City approved the

Transaction. Bracken Testimony.

73. Mr. Bracken was not a participant on these emails and does not know
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the context in which they arose. Although he has the burden of proof, Mr. Bracken

did not call any 0f the SMC representatives listed in the emails to address their

statements. Bracken Testimony.

74. For instance, Mr. Bracken notes an email indicates that SMC’s

reputation With stakeholders had eroded as 0f March of 2017. Exhibit 10. But since

that time, the SMC board completely changed. Despite Mr. Bracken’s concerns

about the reputation and stability of SMC in March, SMC won a grant from the Ball

Brothers Foundation and the National Endowment for the Arts awarded a grant to

house artists at the MadJaX building after the emails on which Mr. Bracken relies.

Exhibit 10; Tyler Testimony.

75. Mr. Bracken also cited concern in an email that additional financing

was needed for the MadJax project. That SMC sought additional means to finance

the MadJaX Project is hardly a secret, given that SMC engaged in both private

fundraising and sought support from the City through the Transaction. Bracken

Testimony; Tyler Testimony. Exhibit 10; Tyler Testimony; Donati Testimony.

76. Mr. Bracken notes that one email refers to SMC seeking a “gift” to

support the MadJax Project. Exhibit l4. SMC sought private funding from various

sources, including gifts from foundations and private business. There is nothing

untoward in SMC’S officials suggesting they would seek similar support. Tyler

Testimony.

77. The Transaction is not a “gift,” as SMC is required to pay back the

Bond proceeds. Failure to do so would give the City the right to take possession of

15



the MadJaX building. Donati Testimony.

78. Mr. Bracken also alleges that a financial statement provided by SMC

is not correct. After the City Council asked questions about SMC during its August

7, 2017 meeting, Mr. Donati requested that SMC provide a current financial

statement. SMC’s certified public accountant provided that statement t0 Mr.

Donati. Donati Testimony; Exhibit l8.

79. Mr. Bracken indicates that an email from January of 2017 (months

before the City Council approved the Transaction) contains a different financial

statement. Exhibit 9, p. ‘SMClQ.

80. He offered n0 testimony as to why this January, 2017 financial

statement correctly represented SMC’s condition as it existed in September, many

months later. He does not explain how that months-old statement was “current” or

accurate. He also offered n0 testimony from SMC, its CPA, or anyone else to show

that the financial statement from January 0f 2017 was, as he speculates, a true and

accurate snapshot of SMC’s affairs even as of January 0f 2017. Bracken Testimony.

81. Conversely, Mr, Donati obtained the September 2017 financial

statement (Exhibit 18) he provided to the City Council directly from a certified

public accountant for SMC. Mr. Bracken offers no reason why Mr. Donati, a non-

accountant, would have more knowledge about the then-existing financials for SMC

than the CPA for SMC. Exhibit 18; Donati Testimony; Bracken Testimony.

82. SMC was in transition at the time of the January email to which the

financial statement was attached. Exhibit 9. The individual in charge of
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bookkeeping from SMC at that time was not an accountant. Tyler Testimony;

Donati Testimony.
I

83. Mr. Bracken simply assumes the January statement (prepared by a

layperson) was accurate and the September statement (prepared by a CPA) was

inaccurate. Despite having the burden of proof, he offered no testimony from SMC, a

CPA, or any other qualified witness to support that leap in logic or explain Why Mr.

Donati should go against the representations made by SMC’s CPA in favor of a

statement prepared by a layperson that was attached to an email sent nine months

prior.

Ridenour Testimony

84. Mr. Ridenour is a member of the City Council. Ridenour Testimony.

85. He believes the project could be successful and that the project has

merit. Ridenour Testimony.

86. He stated that he voted against the project — one of only two City

Council members to do so — because of his concerns that property taxes might

someday be used to support it. Ridenour Testimony.

87. He did not vote against the Transaction because 0f an absence 0f the

written Lease at the September 11, 2017 meeting of the City Council.

88. Mr. Ridenour testified that no council member —— including himself —

asked to see the lease or refused to vote until they had reviewed the Lease.

Ridenour Testimony.

89. He admitted that no one — including either Mr. Ridenour or Mr.

17



Bracken — raised concerns about the Lease before City Council voted on Resolution

26-17, Which approved the Lease. Ridenour Testimony.

90. A public notice regarding the Lease stated that it could be Viewed at

the RDC office. Exhibit 3.

91. Mr. Ridenour stated that he Visited the RDC office to review the Lease

but the staff member on duty did not know where it was kept. Ridenour Testimony.

92. Although they talk regularly, Mr. Ridenour did not communicate in

any way With Mr. Donati regarding the Lease. Had he simply picked up the phone

or visited Mr. Donati, Mr. Donati would have provided a copy of the Lease 'for him.

Ridenour Testimony; Donati Testimony.

93. Mr. Ridenour testified that he would not lend money to SMC from the

private bank for Which he works. He acknowledged that private loans are different

than economic development bonds and that he has no experience With economic

development bonds. Ridenour Testimony.

HICKs’ TESTIMONY

94. During the hearing, Bracken presented the testimony of Michael J.

Hicks, a Professor of Economics at BSU, regarding Mr. Hicks’ opinion of Whether

how, facility incentives impact the local economy. Hicks Testimony.

95. Beginning in 2014, Mr. Hicks has attempted to determine whether

publicly-funded facility incentives create local economic impacts. Most recently, he

has conducted a study analyzing the impacts of three types of facility incentives

(incubators, makerspaces, and co-working spaces) on three economic indicators
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(employment, proprietor’s employment and the average wage per job).

96. Mr. Hicks’ study has not yet been peer-reviewed or even published.

Exhibit 25.

97. Mr. Hicks testified that he analyzed incubators, makerspaces, and co-

working spaces. According to Mr. Hicks, an incubator facilitates start-ups With an

idea and provides coaching, services, and training. A co-working space is more labor

intensive and focuses on providing working spaces, such as bunk offices ‘or a

computer network. A makerspace provides some of the same kinds of services as a

co-working space, but it is focused more on manufacturing and provides segmented

facilities.

98. Using data regarding the numberef facility incentives in Indiana and

employment, proprietor’s employment, and average wage per job from

approximately 1970 through 2015, Mr. Hicks analyzed Whether the number the

facility incentives changed employment in the county Where they are located.

99. Despite their growing use around the country and the state, Mr. Hicks

concluded that, individually or in combination, the impact of the number of facility

incentives during that time period on employment was either not statistically

significant, in the case of incubators or makerspaces, or not economically

meaningful (meaning the return did not justify the cost), in the case of co-working

spaces. Hicks Testimony.

100. In Mr. Hicks’ view, there should never be any publicly-funded facility

incentives. Hicks Testimony.
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101. Mr. Hicks acknowledged a number of limits to his study. Hicks

Testimony.

102. First, according to Table 1 of Exhibit 25, makerspaces first existed in

Indiana in approximately 2013. Hicks Testimony.

103. Mr. Hicks has not done any analysis of how long, if at all, it may take

for a makerspace to produce an economic impact. Hicks Testimony.

104. Despite only existing since 2013, Mr. Hicks mixed makerspaces in With

economic development data dating from the 1970s. Hicks Testimony.

105. Second, Mr. Hicks did not differentiate between types of services

offered by each facility, nor did he address “[1]ocations with facility incentives which

provide small business or entrepreneurial services district from the facility,” Which

“may generate different outcomes.” Ex. 25 at 3, 6.

106. Mr. Hicks’ study did not consider any specific makerspace or the

unique attributes it may have. He acknowledged that his study is limited to

Whether the “number of makers spaces, business incubators or co-working spaces

change employment in the county in which they are located.” EX. 25 at 5.

107. Third, his analysis of the impact on employment is limited to

countywide employment, as opposed to citywide or other local impacts.

108. Fourth, Mr. Hicks considered only three economic factors as indicative

of economic impact, and he did not consider other socio-economic factors.

109. Despite living in a suburb of Muncie, Mr. Hicks has not visited the

MadJaX, and although he knows there is a brewery in MadJax, he does not know
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what programs are offered at MadJax. Mr. Hicks does not know how MadJaX’s

funding is set up and cannot opinion about whether MadJax itself can be successful

in its mission. Hicks Testimony.

THREAT To THE PROJECT

110. Mr. Bracken’s suit threatens the project and has already damaged it

because it has delayed the construction necessary for Purdue’s entry into the

MadJaX building as well as the ability to rent additional space to new tenants.

Donati Testimony.

111. If Mr. Bracken is successful in setting aside the Transaction, it would:

a. Put in jeopardy the jobs of those working in the brewery, the

print shop and the other 33 business operating out of MadJaX;

b. Threaten to shutter the MadJax building again;

c. Deprive Muncie of a draw to its downtown;

d. Threaten the NEA grant;

e. Undermine the BSU programs occurring at MadJaX; and

f. Lose the investment the City and SMC have already placed in

the building.

Tyler Testimony.

112. To the extent any matter set forth in the Court’s Conclusions of Law

below also constitutes a Finding of Fact, the Court hereby incorporates and adopts

such matter as part of its Findings of Fact.

CONCLUSIONS 0F LAW
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MR. BRACKEN LACKS STANDING

1. The Indiana courts do not sit as a super legislature to second-guess the

judgment of elected officials. Allen v. Pavach, 335 N.E.2d 219 (Ind. 1975) (“We

”3
refuse to sit as a ‘super-legislature to weigh the wisdom of legislation. ) (quoting

Ferguson v. Skrupa, 372 U.S. 726, 731 (1963)). Courts do not substitute their

“‘judgment or opinion on such matters for that of the legislature.” Smith v. State, 8

N.E.3d 668, 690 (Ind. 2014) (quoting Dague v. Piper Aircraft Corp., 418 N.E.2d 207,

212 (1981).

2. Mr. Bracken asks the Court to review the judgment exercised by the

City Council and Mayor in approving Lease and Bonds for the MadJaX project.

3. But to proceed’ in a challenge to that decision, Mr. Bracken must

establish that there is a statutory basis for him t0 bring his lawsuit. There is no

plenary power to review legislative financing decisions.

4. Bracken claims a basis to challenge the project through four separate

statutory provisions:

a. the Declaratory Judgment Act;

b. the Public Lawsuit Act;

c. a statute allowing remonstrances from the approval 0f leases if

certain conditions are met, Ind. Code § 36-7-14—25.2 (“Section

25.2”); and

d. a general statute establishing the means to bring a lawsuit

when a plaintiff has a statutory right to “appeal” from a
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municipal action, Ind. Code § 36-13-6-1 (the “Appeal Statute”).

5. None of these statutes allows Mr. Bracken to challenge the City’s

financing decision.

6. First, the Declaratory Judgment Act requires a plaintiff to establish

standing to bring suit. To do so, Mr. Bracken must show that his “rights, status, or

other legal relations are affected by a statute, municipal ordinance, contract, or

franchise.” Ind. Code § 34-14-1-2. Mr. Bracken has no personal “rights, status, or

other legal relations” affected by the Transaction.

7. His desire t0 tear down a building he finds Visually unappealing does

not confer standing. His interest in taxes is no greater than any other taxpayer in

Muncie.

8. Those alleged injuries do not confer individualized standing to bring

suit under the Declaratory Judgment Act. Huber v. Franklin County Community

School Corp. Bd. of Trustees, 507 N.E.2d 233, 235 (Ind. 1987).

9. Because the Declaratory Judgment Act carries its own statutory

standing requirement, judicial expansions of standing like the “public standing”

doctrine do not apply to claims seeking a declaratory judgment. See State ex rel.

Cittadine U. Indiana Dep’t of Trans., 790 N.E.2d 978, 985 (Ind. 2003).

10. Second, the Public Lawsuit Act does not provide an independent basis

to bring a lawsuit. Instead of granting additional power to sue, it places restrictions

0n lawsuits challenging “the validity, location, Wisdom, feasibility, extent, or

character 0f construction, financing, or leasing of a public improvement by a
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municipal corporation.” Ind. Code § 34-6-3-125.

11. The Public Lawsuit Act therefore “neither affords new remedies nor

confers new rights to bring ‘public suits’; its goal is to require those attacking

governmental decisions to bring their suits as class actions and to put a stop to

serial litigation.” Huber v. Franklin County Community School Corp. Bd. of

Trustees, 507 N.E.2d 233, 235 (Ind. 1987).

12. Under the Public Lawsuit Act, a plaintiff must exhaust all

administrative remedies “as a condition precedent to bringing any public lawsuit.”

Ind. Code § 34-13-5-11. This requirement is “including but not limited to the filing

0f a remonstrance where the issues raised could have been raised by the filing

under applicable law. No plaintiff may commence a public lawsuit or be named as a

party in the lawsuit unless one (1) of the plaintiffs has complied With this section.”

Id.

13. Similarly, the Public Lawsuit Act required Mr. Bracken to address the

issues he seeks t0 raise in this case at every hearing in which the City Council,

EDC, 0r RDC reviewed the project:

Where:

(l) as a condition precedent to the construction, financing, 0r leasing of a

public improvement, the municipal corporation is required to hold a public

hearing preceded by public notice; and
(2) the hearing is held and the notice is given in accordance With applicable

law; the plaintiff in a public lawsuit is not entitled t0 raise any issue in the

public lawsuit that the plaintiff could have but did not raise at the hearing.

Any matters or issues relating to any procedural matters that were not raised

and could have been redone 0r corrected following the hearing are declared to

be irregularities and not jurisdictional t0 the power of the municipal
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corporation or its governing body in connection With the construction,

financing, or leasing.

Ind. Code § 34-13-5-12.

14. Putting these requirements together, a plaintiff “bringing a public

lawsuit must have (1) proper legal status; (2) the proper type of lawsuit; (3)

exhausted his or her administrative remedies; and (4) raised a proper objection at a

public hearing.” Dible v. City ofLafayette, 713 N.E.2d 269, 275 n.11 (Ind. 1999).

15. This matter is a public lawsuit because it is an action “in which the

validity, location, wisdom, feasibility, extent, or character of construction, financing,

or leasing of a public improvement by a municipal corporation is questioned directly

or indirectly” and is a suit to “declare invalid or to enjoin the construction,

financing, 0r leasing” of a public improvement. Ind. Code § 34-6-2-124.

16. As discussed below, these provisions independently prevent Mr.

Bracken from proceeding on his claims.

17. Third, Section 25.2 allows judicial review of the approval of a lease,

but only if challengers have previously filed a proper remonstrance. That

remonstrance must be signed by at least 50 remonstrators and filed within 30 days

of the publication of the notice of the lease. Ind. Code § 8647-14—252. No action can

be taken until that process is complete. Ind. Code § 36-7-14—25.2(i).

18. Mr. Bracken did not file any remonstrance against the RDC approval

of the lease or against the City Council’s resolution approving the lease.

19. In addition to Section 25.2’s plain language, the Public Lawsuit Act

required Mr. Bracken to exhaust this remedy before bringing suit. He failed to do

25



so.

20. Fourth, the Appeal Statute does not confer an independent right to

sue. Instead, the Appeal Statute only sets the procedures and limitations that apply

for an “appeal allowed by statute.” Ind. Code § 34-13-6-1.

21. There is no “appeal allowed by statute” for Bracken’s challenge to the

financing of the MadJaX project.

22. Because none of these statutes grant Mr. Bracken the right to launch a

general challenge to the City’s support of the MadJax project, Mr. Bracken has no

standing or basis to bring this suit.

FAILURE TO EXHAUST

23. Mr. Bracken did not file a remonstrance against the approval of the

Lease by the RDC or the City Council.

113. He similarly did not address the Lease in any meeting of the RDC or

before the City Council. He in fact left the September l7, 2017 meeting before the

City Council even considered the Lease.

24. The Public Lawsuit Act therefore bars him from challenging the Lease

in any respect. Ind. Code § 34-13-5-11 & -12.

25. Mr. Bracken did not address any alleged conflict of interest during the

hearings before the City Council, the EDC, or the RDC. The Public Lawsuit Act

therefore bars him from raising those issues in this lawsuit. Ind. Code § 34-13-5-11

& -12.

26. Mr. Bracken did not address any alleged lack of information or
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allegedly incorrect information provided to the City Council during the hearings

before the City Council 0r the RDC. The Public Lawsuit Act therefore bars him from

raising those issues in this lawsuit. Ind. Code § 34-13-5-11 & -12.

27. His statements at the City Council meetings claimed that the City

(was developing the ‘wrong building” and his generic remonstrances did not

preserve the issues he attempts to litigate here.

28. “A simple, general objection made at a public hearing Without

assigning any reason therefor is insufficient to preserve any issue for a public

lawsuit under the requirements of’ the Public Lawsuit Act. Cristiani v. Clark

County Solid Waste Management Dist., 675 N.E.2d 715, 721 (Ind. Ct. App. 1996).

29. The Public Lawsuit Act therefore bars him from raising any of these

issues in this lawsuit. Ind. Code § 34-13-5-11 & -12.

STANDAI-{D OF REVIEW

30. To the extent judicial review of the City’s decision can go forward at

all, it would be allowed only under an “arbitrary and capricious” standard of review.

This standard 0f review is mandatory When Indiana courts review the legislative

acts of local government. Bass Lake Conservancy Dist. v. Brewer, 839 N.E.2d 699,

701 (Ind. 2005) (sewer rates); Yankee Park Homeowners Ass’n, Inc. v. LaGrange Cty.

Sewer Dist, 891 N.E.2d 128, 130-31 (Ind. Ct. App. 2008) (reclassifying sewer

district); Area Plan Comm’n 0f Evansville v. Evansville Outdoor Advert., Ina, 789

N.E.2d 96, 102-04 (Ind. Ct. App. 2003) (ordinances setting billboard fees); Town of

Syracuse v. Abbs, 694 N.E.2d 284, 286 (Ind. Ct. App. 1998) (paving a street).
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31. Even under the Appeal Statute — v‘vhich purports to allow de novo

review —Indiana courts apply the arbitrary and capricious standard of review. These

cases hold that courts “may not interfere With the exercise of the discretionary

authority of [a legislative] body, unless it is made to appear that it acted. in the

exercise of that discretion in an arbitrary, capricious, fraudulent, or otherwise

illegal manner.” City of Indianapolis U. Nickel, 165. 250, 264, 331 N.E.2d 760, 768

(Ind. Ct. App. 1975). See also Utility Center, Inc. v. City ofFort Wayne, 985 N.E.2d

731, 734 (Ind. 2013) (“In a variety of contexts concerning judicial review of a

decision by an administrative body our courts have essentially determined that de

novo review does not mean ‘a new hearing as if the original hearing had not

taken place.’ Black’s Law Dictionary 789 (9th ed.) As the Court of Appeals correctly

observed, Indiana appellate courts have repeatedly confirmed the propriety of

limited review of administrative decisions.”)

32. Under this narrow standard of review, courts “Will not intervene in a

local legislative process [if it is] supported by some rational basis.” Borsuk v. Town

of St. John, 820 N.E.2d 118, 122 (Ind.2005). Instead, “a municipal entity’s action [is]

arbitrary 0r capricious only if it is ‘patently unreasonable.” South Gibson Sch. Bd.

v. Sollman, 768 N.E.2d 437, 441 (Ind. 2002). In short, “[j]udicia1 review of Whether a

governmental agency has abused its rulemaking authority is highly deferential.”

Ind. High Sch. Athletic Ass’n, Inc. v. Carlberg, 694 N.E.2d 222, 234 (Ind.1997).

33. “What is or is not in the public interest and What is or is not a proper

use of public funds are classic questions dedicated to the sole discretion of
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legislative bodies With Whom we will not interfere absent the clearest abuse of

discretion.” Town of Syracuse u. Abbs, 694 N.E.2d 284, 288 (Ind. Ct. App. 1998).

CHALLENGE TO THE TRANSACTION

34. Bracken’s substantive challenge relies on Ind. Code § 36-7-12-3, which

states that:

The financing of single, identified economic development or pollution control

facilities and the provision of a program to finance multiple, unidentified

economic development or pollution control facilities that promote a

substantial likelihood of:

(1) creating or retaining opportunities for gainful employment;

(2) creating business opportunities;

(3) providing reliable water services;

(4) the abatement, reduction, or prevention of pollution; or

(5) the removal 0r treatment 0f substances in materials being processed that

otherwise would cause pollution when used;

serve a public purpose and will be of benefit to the health or general welfare

of the unit proposing t0 issue bonds for the financing or program or of the

unit Where the facilities that are to be financed are located.

Id.

35. This statute is definitional in nature, as it defines which economic

development projects “serve a public purpose and will be 0f benefit to the health or

general welfare” of a municipality issuing bonds. Id.

36. It does not, by itself, prevent the issuance 0f bonds or the entry into

leases. Id.

37. Application of the statute t0 the Transaction must proceed under the

arbitrary and capricious standard of review.

29



38. The City Council did not act in an arbitrary and capricious manner in

determining that the Transaction satisfies the statute because the MadJaX project

has a “substantial likelihood” of “creating or retaining opportunities for gainful

employment” and “creating business opportunities.” Id.

39. The City’s determination was not arbitrary and capricious in light of:

a. The 35 existing business already operating out of the MadJax

buildingtmany if not all of Which would be 10st if the project

fails);

b. The waiting list for additional tenants;

c. The ability 0f the Purdue polytechnic program t0 educate the

Muncie workforce;

d. The fact that the project made productive use of a massive

commercial structure that previously sat vacant for years; and

e. The relationship between the project and the NEA grant

funding.

40. At the hearing, Mr. Bracken focused largely on the possibility that

property tax revenue may someday be used t0 support the MadJaX projext. The City

Council could reasonably conclude that this threat is unlikely because the project

will be supported by leases for space in the building and by economic-development

revenues like TIF and EDIT.

41. Mr. Bracken’s focus on property tax revenue is also misplaced under

Ind. Code § 36-7-12-3. That statute does not make the expenditure 0f tax revenue a
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“third rail” that dooms an economic development project. The statute does not even

mention the expenditure of property tax revenue as a consideration, much less a

fatal one.

42. In any event, the record shows that the purpose 0f the property tax

back-up was to gain more $1.2 million in savings on the Bonds. The repayment of

the Bonds is to be funded by leases for space in the MadJax building. Even if those

leases prove insufficient, economic-development revenues are available. Mr.

Bracken has not demonstrated that property tax revenues would be used to pay any

part of the project.

43. In essence, the parties offer contrasting Visions 0f What should happen

with the largest available commercial building in downtown Muncie. That conflict

between competing Visions was resolved by the legislative process that ended in the

City Council’s vote to support the Transaction. Litigation is not a second bite at the

apple for those disappointed by the vote on a legislative issue.

44. Mr. Bracken’s Vision for the building was to do nothing. In his words,

he believes this is the “wrong building.” I-Ie sees no aesthetic value in the building.

He only sees the outside of it (regularly, given the location of his office) and is

unaware of what goes on outside. But this 83,000 commercial building is one of the

largest in downtown Muncie. It had already sat empty for about three years before

SMC got involved to improve it. Mr. Bracken’s “do nothing” approach puts at risk a

return to this unfortunate state of affairs.

45. The second Vision is what Virtually every policymaker has supported —
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assisting the Madjax project through the Transaction. This decision was a

reasonable application of the requirements of Ind. Code § 36-7-12-3.

46. If the City did not approve the Transaction, it stood to lose:

a. The investment already put into the building by SMC;

b. The relationship With Purdue and the ability to train Muncie’s

workforce and serve its employers;

c. At least 35 entrepreneurs already located in the building,

including the one-of-a kind print shop and brewery that draw

people downtown;

d. The- ability to connect With the arts community, to carry out the

purposes of the NEA grant, and to secure future NEA funding;

and

e. despite the hours of toil, financial support and community effort,

the MadJax building would lapse back towards being vacant.

47. Finally, Mr. Bracken himself presented three different Witnesses With

three conflicting views on the project. Mr. Bracken applauded the work done by

those in the MadJax project, but stated it was occurring in the “wrong building.”

Mr. Ridenour acknowledged the project had “some merit.” Only Mr. Hicks claimed

that the project has no benefit, as he takes the position that local government

support of business incubation projects never serves a public benefit.

48. Mr. Hicks’ testimony does not assist Mr. Bracken to meet his burden

for at least three reasons.

49. First, there is no indication in any of the City Council meeting

minutes before the Court that the arguments Mr. Hicks makes were ever presented

to the City Council. New issues cannot be raised for the first time in a public
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lawsuit but must be presented at any hearing before the local government body.

Ind. Code § 34-13-5-11 & -12.

50. The new issues raised by Mr. Hicks are an inappropriate means of

challenging the City Council’s decision.

51. Second, Mr. Hicks employed unreliable methods in reaching his

conclusions. As described in the Findings of Fact, Mr. Hicks concluded that facility

incentives, including makerspaces, do not produce a positive local impact. However,

as Mr. Hicks testified, Table 1 in his study shows that makerspaces have only

existed in Indiana since approximately 2013, and Mr. Hicks has not done any

analysis of how long, if at all, it may take for a makerspace to produce an economic

impact.

52. Rather, Mr. Hicks’s study assumes, without any foundation, that

makerspaces would have created an impact by 2015, if they were going to create an

impact, which is just two years of existence in the state in the aggregate. If this

assumption is false — Which neither Mr. Hicks nor this Court can say — then Mr.

Hicks’ conclusion about the effect of makerspaces is premature.

53. Mr. Hicks admitted that it may take more than two years for a

makerspace to make an impact.

54. Mr. Hicks’ study has also not been peer-reviewed or published. Absent

those processes, the Court cannot be sure Mr. Hicks’ conclusions have been

subjected to rigorous review by uninterested experts in the field of economics.

Therefore, because Mr. Hicks’ conclusion is based 0n an unproven, unreviewed
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assumption that he admitted could be wrong, the Court accords Mr. Hicks’

conclusion very little weight.

55. Third, even if it rested on a reliable scientific foundation, Mr. Hicks’

testimony does not help the Court detei‘mine a fact in issue because the Court is not

persuaded that Mr. Hicks’ findings apply to the MadJaX. As an initial matter, the

Court recognizes that there has been confusion and disagreement between the

parties about Whether the MadJaX as a Whole is properly termed a makerspace, or

Whether the MadJaX simply contains Within it a makerspace. Ultimately, focusing

on the proper descriptor of the MadJaX is not helpful because it elevates label over

substance. The question before the Court With regard to Mr. Hicks’ testimony is

whether Mr. Hicks analyzed facilities that are comparable to the MadJaX such that

his conclusion about those facilities generally accurately predicts the impact of the

MadJaX particularly.

56. On this question, whatever the proper label for the MadJax, the Court

concludes that the answer is no. Critically, the Court notes that Mr. Hicks’ study is

solely quantitative, as he analyzed whether the number of facility incentives

impacted the local economy. He did not analyze any particular facility

programming, or the quality of any particular facility programming. Thus it is

possible that the MadJax may have particularly good programming that would

_

cause it t0 impact the local economy where other facility incentives have not. Given

these limits, Mr. Hicks’ sweeping conclusion that there should never be any publicly

funded facilities is somewhat incredible.
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57. Further, on cross-examination and re-direct, Mr. Hicks addressed a

variety of different programs offered at the MadJaX, which he admitted are not

traditional facility incentive programs, such as academic courses offered by Ball

State and Purdue Polytechnic. It is programs such as these that set the MadJaX

apart from the facility incentives Mr. Hicks described in his study. As a result, the

Court concludes that the MadJax is outside the purview of Mr. Hicks’ study, and

therefore Mr. Hicks’ study does not predict Whether the MadJax will positively

impact the local economy.-

58. Finally, Mr. Bracken’s claims regarding information provided to the

City Council are not only incorrect on the facts, bilt an improper attempt to review

the inner workings of another branch of government.

59. As the Indiana Supreme Court recently put it, the courts d0 not

adjudicate “inherently internal matters of the legislative branch.” Berry v.

Crawford, 990 N.E.2d 410, 421 (Ind. 2013).

60. Mr. Bracken asks the Court to engage in precisely this type of review

by claiming the City Council did not have enough information or had incorrect

information before approving the Transaction.

61. These arguments ask the Court to substitute its judgment for that of

the City Council.

62. Moreover, Mr. Bracken is not a member of the City Council (Which he

has sued) and he cannot stand in the shoes of the Council members to speak for

them about information on which they might or might not have relied in approving
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the Transaction.

Lease Procedures

63. Bracken contends that the methods employed to approve the Lease

were inappropriate in three respects: (1) the City Council members allegedly did

not review the actual Lease; (2) the Lease does not have a fixed term; and (3) the

Lease needed t0 be approved by the City Council prior to being approved.

64. These arguments are not justiciable in three separate respects.

65. First, neither Mr. Bracken nor anyone else (including the City Council

members themselves) raised these issues before the City Council when it approved

the Lease under Resolution 26-17. Exhibit 22. The Public Lawsuit Act required Mr.

Bracken to do so. Ind. Code § 34-13-5-11.

66. Second, as previously discussed, Section 25.2 requires the filing of a

remonstrance in order to challenge the Lease. Mr. Bracken did not file a

remonstrance against Resolution 26-17 and did not remonstrate against the RDC’s

approval of the Lease.

67. Third, Mr. Bracken’s challenge to the process in Which the Lease was

approved improperly impinges on the legislative prerogative of the City Council.

Those elected to that body could decide for themselves the sufficiency of

information they had before exercising their vote. The courts do not micromanage

the internal practices of legislative bodies and “courts should not intervene in the

local legislative process if it is supported by some rational basis.” Area Plan

Comm’n of Evansville v. Evansville Outdoor Advert, Ina, 789 N.E.2d 96, 102—04
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(Ind. Ct. App. 2003). The issue presented “is not why [the City Council] passed the

ordinance, or whether it was Wise to do s0; the question is Whether the ordinance is

valid.” Town of Avon v. W. Cent. Conservancy Dist, 957 N.E.2d 598, 601 at n.2

(Ind. 2011).

68. Even if justiciable, Mr. Bracken’e claims fail on their merits.

69. First, Section 25.2 does not require the City Council to review the

Lease document but merely requires approve of three specific aspects of the Lease:

(1) The maximum annual lease rental for the lease.

(2) The maximum interest rate or rates, any provisions for

redemption before maturity, and any provisions for the payment

of capitalized interest associated with the lease.

(3) The maximum term of the lease.

70. Those terms are ificluded in the executed Lease. The resolution

approving .the Lease contained the exact same provisions as the Lease. The City

Council therefore approved what was required under Section 25.2. See Exhibit 22.

71. Moreover, City Council members could have obtained and reviewed the

Lease if a member thought that was necessary for their vote to approve it. No one —

including Mr. Ridenour — asked t0 see the Lease prior to voting on it. Exhibit 22.

72. Section 25.2 does not mandate that a particular form of a Lease be

approved. It says that: “The approving ordinance or resolution of the fiscal body

must include” the three provisions related to rental amount, the interest provisions,

and the lease term. Resolution 26-17 included those terms, Which were also
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incorporated in the Lease. Exhibit 22.

73. Second, the Lease includes a set term of 23 years, beginning from the

first payment. The first payment has not yet been made.

74. Third, Section 25.2 does not mandate a specific sequence in Which the

Lease must be approved.

75. Section 25.2 states that:

Subject to the prior approval 0f the fiscal body of the unit under subsection

(c), a redevelopment commission may enter into a lease of any property that

could be financed With the proceeds 0f bonds issued under this chapter . . . .

A lease may be entered into by the redevelopment commission only after a

public hearing by the redevelopment commission at which all interested

parties are provided the opportunity to be heard. After the public hearing,

the redevelopment commission may adopt a resolution authorizing the

execution of the lease on behalf of the unit if it finds that the service to be

provided throughout the term of the lease Will serve the public purpose of the

unit and is in the best interests 0f its residents. Any lease approved by a

resolution of the redevelopment commission must also be approved by an
ordinance or resolution of the fiscal body of the unit.

Ind. Code § 36-7-14—25.2(a) & (c).

76. This language did not forestall the execution of the Lease-until the

City Council approved it on September 11, 2017. Had the General Assembly

intended to micromanage the execution process to that level, it would have used the

term “execution” in Section 25.2. Instead, it makes clear that the RDC cannot enter

into a valid contract until the City Council (the City’s fiscal body) gives its approval.

77. Section 25.2 therefore makes City Council approval a condition

precedent for the Lease to be effective. The RDC could not enter into an effective

lease until the approval is given, but once the City Council did so, the condition
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precedent was met and the Lease was effective. Exhibit 22.

78. In other words, the Lease has the two approvals needed under Section

25.2 There is no basis to render the Lease invalid based on the mere fact it was

signed before the City Council added its approval.

79. The Indiana Supreme Court has expressly rejected reading this type of

sequencing requirement into Indiana statutes governing municipalities. Kitchell v.

Franklin, 997 N.E.2d 1020 (Ind. 2013).

80. Moreover, the City Council has the authority to ratify actions of its

employees 0r officers even When they occur out of sequence. See Ind. Cede 36-1-4-16.

By approving the Lease under Resolution 26-17, the City Council ratified the RDC’S

prior execution of the Lease. That ratification Vitiated any claim the execution came

too early.

81. Even if, as Mr. Bracken claims, the RDC could not execute the Lease

prior to the City Council vote on September 11, 2017, that alone does hot require

the invalidation of the entire Transaction. At most, this alleged issue with the

sequence of events would require the RDC to take the ministerial act of re-signing

the Lease.

Alleged Conflicts of Interest

82. Finally, Mr. Bracken asserts that Mayor Tyler and Mr. Donati had a

conflict 0f interest that somehow prevented the City Council from approving the

Transaction.

83. Mr. Bracken does not explain What body of law creates the rules by
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which this alleged conflict is governed or What law requires the Transaction’s

invalidation because of the alleged conflicts. Conflicts 0f interests do not exist

simply because litigants seeking to challenge legislative actions say they do. They

must stem from a governing body 0f law.

84. There is no “conflict of interest” in civic leaders working with

organizations to improve the communities they mutually serve. If this were so,

government officials would heed t0 shy from even the local chamber of commerce for

fear of being in “conflict” When economic development issues come before the

government.

85. Indeed, Mr. Bracken conceded he serves on the board of another

economic development organization alongside Mayor Tyler. He does not believe that

service is a conflict for Mayor Tyler.

86. In any event, there is no factual basis to support Mr. Bracken’s claim

that a “conflict of interest” impacted the City’s approval of the Transaction.

87. SMC is a non-profit corporation. Both Mayor Tyler and Mr. Donati

testified that they have no financial interest in SMC and received no benefits from

SMC.

88. Both also testified that they have n0 interest in any business located in

the MadJax building.

89. Mayor Tyler was not on the board of SMC at the time he signed the

ordinance at issue.

90. Mr. Donati did not vote on any resolution before the RDC regarding
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the MadJax project.

91. Mr. Bracken’s claim that Mayor Tyler’s “political capital” creates a

conflict 0f interest is nonsensical. The alleged “political capital” at issue is the

success of an economic development project. That success is not a “conflict of

interest” with the duties of the office mayor. Achieving success in economic

development is a proper goal of an elected mayor.

92. Finally, Mr. Bracken claims that issue With the conflict is that the

relationship with SMC should have been disclosed to the City Council. But Mr.

Bracken assumes that the Council was unaware of those facts. The only council

member to testify was Mr. Ridenour, who voted against the Transaction regardless.

JUDGMENT

Based on the Findings of Fact and Conclusions of Law set out above, the

Court Hereby enters FINAL JUDGMENT in Defendants’ favor on all of the

Plaintiffs claims.

IT IS SO ORDERED this day 0f
,

2017.

Dated:

Special Judge, Delaware Circuit Court

Distribution attached
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